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DISCUSSION: The immigrant visa petition was denied by the
Director, Vermont Service Center, and 1is now before the
Administrative Appeals Office (RARAO) on appeal. The appeal will be
dismissed.

The petitioner seeks classification of the beneficiary as a special
immigrant religious worker pursuant to section 203 (b) (4) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153 (b) (4),
in order to employ him as a minister at an annual salary of
$20,000.

The director denied the petition, finding the petitioner failed to
establish that the beneficiary had been continuously carrying on
the vocation of minister for at least the two years preceding the
filing of the petition.

On appeal, counsel for the petitioner submits a brief and
additional documentation addressing the director’s concerns.

Section 203 (b) (4) of the Act provides classification to qualified
special immigrant religious workers as described in section
101(a) (27) (C) of the Act, 8 U.S.C. § 1101 (a) (27) (C), which pertains
to an immigrant who:

(1) for at least 2 years immediately preceding the time
of application for admission, has been a member of a
religious denomination having a bona fide nonprofit,
religious organization in the United States;

(11) seeks to enter the United States—-

(I) solely for the purpose of carrying on the vocation
of a minister of that religious denomination,

(IT) before October 1, 2003, in order to work for the
organization at the request of the organization in a
professional capacity in a religious vocation or
occupation, or

(ITI) before October 1, 2003, in order to work for the
organization (or for a bona fide organization which is
affiliated with the religious denomination and is exempt
from taxation as an organization described in section
501 (c) (3) of the Internal Code of 1986) at the request
of the organization in a religious vocation or
occupation; and

(11ii) has been carrying on such vocation, professional
work, or other work continuously for at least the 2-year
period described in clause (i).



The petitioner is described as a church having a congregation of
500 members. The record reflects that the beneficiary is a native
and citizen of Korea who was last admitted to the United States as
a nonimmigrant student (F-1) on March 7, 1990 with authorization to
remain for the duration of his studies.

At issue in this proceeding is whether the petitioner has
established that the beneficiary had been continuously carrying on
the vocation of minister for at least the two years preceding the
filing of the petition.

The regulation at 8 C.F.R. § 204.5(m) (1) states, in pertinent part,
that:

All three types of religious workers must have been
performing the vocation, professional work, or other
work continuously (either abroad or in the United
States) for at least the two-year period immediately
preceding the filing of the petition.

In the case of special immigrant ministers, the alien must have
been engaged solely as a minister of the religious denomination for
the two-year period in order to qualify for the benefit sought and
must intend to be engaged solely in the work of a minister of
religion in the United States. Matter of Faith Assembly Church, 19
I&N 391 (Comm. 1986).

The petition was filed on April 26, 2001. Therefore, the
petitioner must establish that the beneficiary had been
continuously and solely carrying on the vocation of a minister
since at least April 26, 1999.

In this case, the senior pastor of the petitioning church wrote
CIS, stating that the beneficiary has worked 35 hours per week as a
minister in the church since March 12, 1998.

In response to CIS’s request for additional information and
documentation concerning the beneficiary’s employment, the
petitioner submitted the following:

e A Form 941 (Employer’s Quarterly Tax Return) for the
period ending December 2000, that did not list the
beneficiary as an employee.

e Copies of cancelled checks signed by the petitioner
showing payments of $1,250 to the beneficiary on January
2001, and from March 2001 through August 2001. No
cancelled check for February 2001 is included in the
record.

e Copies of cancelled checks signed by the petitioner



showing payments of $1,300 to the beneficiary for
October 2001 and November 2001. No check for September
2001 is included in the record.

e Copies of cancelled checks signed by the petitioner
showing payments of $1,380 to the beneficiary in
December 2001, January 2002, and February 2002.

e Uncertified copies of the beneficiary’s 2001 Form 1040
(U.S. Individual Income Tax Return) and Form W-2 (Wage
and Tax Statement) indicating an income of $12,000 from
the petitioner.

e An uncertified copy of the beneficiary’s 1998 Form
1040, indicating an income of $7,300. The form indicates
the Dbeneficiary’s principal business or profession as
“Service.”

e An uncertified copy of the beneficiary’s 1999 Form
1040, indicating an income of $12,000. The form again
indicates the beneficiary’s principal business or
profession as “Service.”

e An uncertified copy of the beneficiary’s 2000 Form
1040, indicating an income of $14,000. The form
indicates the Dbeneficiary’s principal business or
profession as “Youth Minister.”

The director concluded that, in the absence of W-2's and certified
tax returns for the entire period, the evidence submitted was
insufficient to establish that the beneficiary had been
continuously engaged in the vocation of minister for at least the
two years preceding the filing of the petition. :

On appeal, counsel for the petitioner states that there was a
dispute among the petitioning church’s officials about the method
of paying the beneficiary’s salary due to his (unlawful)
immigration status. In a letter submitted on appeal, the
petitioner’s senior pastor explains that church officials initially
believed that the beneficiary should be paid in cash. However, it
was decided in 2001 to put the beneficiary in payroll status
because of his “full-time dedicated service.”

In review, the AAO concurs with the director. Based on the evidence
presented, the petitioner has established that it paid the
beneficiary for services rendered during twelve out of the fourteen
months from January 2001 through February 2002, inclusive. However,
there is no objective evidence contained in the record to establish
that the beneficiary was employed by the beneficiary as a minister
for the two-year period beginning on April 26, 1999. It is



concluded that the evidence submitted is insufficient to establish
that the beneficiary was continuously employed during the required
two-year period. For this reason, the petition may not be approved.

It is incumbent on the petitioner to resolve any inconsistencies in
the record by independent objective evidence; any attempts to
eXplain or reconcile such inconsistencies, absent competent
objective evidence pointing to where the truth lies, will not
suffice. Matter of Ho, 19 I&N Dec. 582. (Comm. 1988).

Further, while the determination of an individual’s status or
duties within a religious organization is not under the Bureau’s
purview, the determination as to the individual’s qualifications
to receive benefits under the immigration laws of the United
States rests with the Bureau. Authority over the latter
determination lies not with any ecclesiastical body but with the
secular authorities of the United States. Matter of Hall, 18 I&N
Dec. 203 (BIA 1982); Matter of Rhee, 16 I&N Dec. 607 (BIA 1978) .

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, the
petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



